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DETAILED ACTION 



Claim Rejections - 35 USC § 103 

1. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 
102 of this title, if the differences betw een the subject matter sought to be patented and the prior art are such that t he- 
subject matter as a whole would have been obvious at the time the invention was made to a person having ordinary 
skill in the art to which said subject matter pertains. Patentability shall not be negatived by the manner in which the 

2. The factual inquines set forth in Graham v. John Deere Co., 383 U.S. 1 , 1 48 USPQ 459 (1 966), 
that are applied for establishing a background for determining obviousness under 35 U.S.C. 103(a) 
are summarized as follows: 

1. Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness or 
nonobviousness. 

3. This application currently names joint inventors. In considering patentability of the claims 
under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various claims was 
commonly owned at the time any inventions covered therein were made absent any evidence to the 
contrary. Applicant is advised of the obligation under 37 CFR 1.56 to point out the inventor and 
invention dates of each claim that was not commonly owned at the time a later invention was made 
in order for the examiner to consider the applicability of 35 U.S.C. 103(c) and potential 35 

U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 
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4. Claims 24, 27, 30-32, 36, 39, 40-42, and 46 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Blake et al. (US Patent # 6,067,412) in view of Spaid (US Patent # US 
7,269,643 B2). 

a) Consider claims 24 and 36, Blake et al. clearly show and disclose, a method and system, 
implemented using a computer system, for evaluating download performance of web pages 
accessible via a network comprising the steps of: providing at least one model to said computer 
system for predicting a set of download performance parameters for said web pages, said at least one 
model including at least one optimization parameter (abstract, column 3 lines 51-57); measuring, 
using said computer system, said set of download performance parameters for said sample web 
pages (abstract, column 3 lines 48-53); evaluating, using said computer system, said set of download 
performance parameters for said sample web ages on the basis of said at least one model for 
different values of said at least one optimization parameter (abstract, column 3 lines 60-63, column 4 
lines 11-49); defining, using said computer system, an error indicative of the difference between said 
set of download performance parameters for said sample web pages as measured and as evaluated 
on the basis of said at least one model, respectively (abstract, column 4 lines 29-38); selecting, using 
said computer system, an optimized model including a value of said at least one optimization 
parameter in order to reduce said error below a predetermined value (abstract, column 4 lines 56- 
61); and evaluating, using said computer system, said set of download performance parameters for 
said selected set of use web pages on the basis of said optimized model (abstract, column 4 lines 62- 
67 column 5 lines 1-4). However, Blake et al. does not specifically disclose web pages or 
defining/ selecting, using said computer system, a set of web pages. 
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Spaid shows and discloses web site quality measurement system and method, wherein Spaid 
discloses defining/ selecting, using said computer system, a set of web pages (abstract, column 2 lines 
54-61). 

Therefore, it would have been obvious to one of ordinary skill in the art that the time the 
invention was made to incorporate defining/ selecting, using said computer system, a set of web 
pages, as taught by, Spaid into the system of Blake et al. for the purpose of measuring the quality of 
web pages (Spaid; abstract). 

b) Consider claims 27 and 39, and as applied to claims 24 and 36 above, Blake et al. as 
modified by Spaid clearly show and disclose, the method and system of claims 24 and 36, wherein 
said sample web pages are selected, using said computer system, as a statistically meaningful set of 
the web pages available for downloading via said network (the pages selected for analysis are the 
ones to be analyzed therefore the set of web pages selected would necessarily be statistically 
meaningful for the purposed of analysis) (Spaid; abstract, column 2 lines 54-61). 

c) Consider claims 30 and 40, and as applied to claims 24 and 36 above, Blake et al. as 
modified by Spaid clearly show and disclose, the method and system of claims 24 and 36, further 
comprising the steps of: defining, using said computer system, for each sample page in said set of 
sample pages, a partial error indicative of the difference between said set of download performance 
parameters for said sample web pages as measured and as evaluated on the basis of said model, 
respectively (Blake; Abstract, column 4 lines 29-38); determining, using said computer system, from 
the partial errors defined for each sample page in said set of sample pages a global prediction error 
(Blake discloses calculating errors, while Robertson discloses evaluating single pages of a set of pages 
(partial) as well as the whole set of pages (global)) (Blake; column 4 lines 29-38 Robertson; column 4 
lines 36-55, column 6 lines 39-48); and selecting, using said computer system, said optimized model 
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including a value of said at least one optimization parameter minimizing said global prediction error 
(Blake; abstract, column 4 lines 56-61). 

d) Consider claims 31 and 41, and as applied to claims 30 and 40 above, Blake et al. as 
modified by Spaid clearly show and disclose, the method and system of claims 30 and 40, 
comprising the step of defining, using said computer system, said global prediction error as one of a 
mean value (Blake; column 15 lines 24-43) and a peak value of the partial errors defined for each 
sample page in said set of sample pages. 

e) Consider claims 32 and 42, and as applied to claims 24 and 36 above, Blake et al. as 
modified by Spaid clearly show and disclose, the method and system of claims 24 and 36, 
comprising the step of providing, using said computer system, different types of said at least one 
model for different types of said network (each model is based on the network it is intended to 
model, therefore each different type of network would have a different type of model) (Blake; 
abstract, column 4 lines 56-61). 

f) Consider claim 46, and as applied to claim 24 above, Blake et al. as modified by 
Robertson et al. clearly show and disclose, a computer readable medium with a computer program 
product directly loadable into a memory of at least one computer, the computer program product 
including software code portions for performing the steps of any one of claims 24 to 34 when the 
product is run on the at least one computer (Robertson; column 3 lines 55-64). 

5. Claim 25-26 and 37-38 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Blake et al. (US Patent # 6,067,412) in view of Spaid (US Patent # US 7,269,643 B2) in further 
view of Robertson et al. (US Patent # US 6,973,490 Bl). 
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a) Consider claims 25 and 37, and as applied to claims 24 and 36 above, Blake et al. as 
modified by Spaid clearly show and disclose, the method and system of claims 24 and 36, wherein 
said set of download performance parameters comprises at least one parameter selected from a 
group comprising: download time for a given web page, and an efficiency index indicative of how 
said given web page exploits the capacity of said network. However, Blake et al. as modified by 
Spaid does not specifically disclose download performance parameters comprises download time for 
a given web page. 

Robertson et al. show and disclose the performance of communication systems having 
remotely readable digital documents, wherein download performance parameters comprises 
download time for a given web page (column 4 lines 37-55). 

Therefore, it would have been obvious to one of ordinary skill in the art that the time the 
invention was made to incorporate download performance parameters comprises download time for 
a given web page, as taught by, Robertson et al. into the system of Blake et al. as modified by Spaid 
for the purpose of internet performance monitoring and analysis (Robertson; Abstract). 

b) Consider claims 26 and 38, and as applied to claims 24 and 36 above, Blake et al. as 
modified by Spaid clearly show and disclose, the method and system of claims 24 and 36, wherein 
said at least one model includes at least one parameter selected from a group comprising: a 
throughput of said network, a round trip time of said network, and at least one of a type and size of 
each object included in said web pages. However, Blake et al. as modified by Spaid does not 
specifically disclose that the at least one model includes the parameter indicating a throughput of 
said network. 
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Robertson et al. show and disclose the performance of communication systems having 
remotely readable digital documents, wherein Robertson et al. discloses including the parameter 
indicating the throughput of the network. 

Therefore, it would have been obvious to one of ordinary skill in the art that the time the 
invention was made to incorporate including the parameter of the throughput of the network, as 
taught by, Robertson et al. into the system of Blake et al. as modified by Spaid for the purpose of 
internet performance monitoring and analysis (Robertson; Abstract). 

6. Claims 28 and 29 are rejected under 35 U.S.C. 103(a) as being unpatentable over Blake et 
al. (US Patent # 6,067,412) in view of Spaid (US Patent # US 7,269,643 B2) in further view of 
Garg et al. (US Patent # US 6,327,677 Bl). 

a) Consider claim 28, and as applied to claim 24 above, Blake et al. as modified by Spaid 
clearly show and disclose, the method of claim 24, wherein said at least one model is selected, using 
said computer system, by taking into account at least one threshold related to operational parameters 
of said network. However, Blake et al. as modified by Spaid does not specifically disclose by taking 
into account at least one threshold related to operational parameters of said network. 

Garg et al. show and disclose network monitoring systems, wherein Garg et al. discloses 
taking into account at least one threshold related to operational parameters of said network (column 
1 lines 50-67, column 2 Hnes 1-96, column 5 lines 11-26). 

Therefore, it would have been obvious to one of ordinary skill in the art that the time the 
invention was made to incorporate taking into account at least one threshold related to operational 
parameters of a network, as taught by, Garg et al. into the system of Blake et al. as modified by Spaid 
for the purpose of monitoring network performance (Garg; column 1 lines 35-42). 
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b) Consider claim 29, and as applied to claim 28 above, Blake et al. as modified by Spaid 
as modified by Garg et al. clearly show and disclose, the method of claim 28, comprising the step of 
providing in said network at least one server having a respective processing time and said at least 
one threshold is a function of said processing time (response time) (Garg; column 1 lines 50-67, 
column 2 lines 1-96, column 5 lines 11-26). 

7. Claims 33, 35, 43, 45, and 47 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Robertson et al. (US Patent # US 6,973,490 Bl) in view of Blake et al. (US Patent # 
6,067,412). 

a) Consider claims 33 and 43, Robertson et al. clearly show and disclose, a method and 
system of evaluating download times of web pages accessible via a network, comprising the steps of: 
evaluating, using said computer system, said download times on the basis of at least one model 
comprising a module for evaluating the sum (column 4 lines 37-55) of: at least one first factor 
determined analytically on the basis of network (b, X) and web page (n, d, h) parameters (column 4 
lines 37-60, column 5 Unes 17-18). However, Robertson et al. does not specifically disclose a second 
factor being a function of an optimization parameter (X). 

Blake et al. show and disclose identifying changes to computer system resources to improve 
performance, wherein a factor being a function of an optimization parameter (^(abstract, column 
lines 56-61, column 16 lines 20-27). 

Therefore, it would have been obvious to one of ordinary skill in the art that the time the 
invention was made to incorporate and optimization parameter, as taught by, Blake et al. into the 
system of Robertson et al. for the purpose of improving performance (Blake; column 1 lines 7-10). 
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b) Consider claims 35 and 45, and as applied to claims 26 or 33 and 38 or 43 above, 

Robertson et al. as modified by Blake et al. clearly show and disclose, the method and system of 
claim 26 or claim 33 and 38 or 45, wherein said at least one model corresponds to the following 
relationship: 



where t is the total download time of the page (column 6 lines 39-48), n is the number of objects 
therein (Robertson; column 6 lines 39-48), d is the average size for its objects (Robertson; column 6 
lines 39-48), b is die downstream throughput (Robertson; column 5 lines 17-18), h is the dimension 
of the HTTP headers (Robertson; column 8 lines 33-36), 1 is the network round trip time 
(Robertson; abstract, column 4 lines 56-61) and X is said at least one optimization parameter (Blake; 
column 4 lines 43-55, column 6 lines 39-48, column 10 lines 47-62) (If the prior art structure is 
capable of performing the intended use, then it meets the claim. Robertson et al. clearly shows the 
calculation of the total download time of a web page by taking into account the various parameters 
that attribute to the download time of a web page. Blake et al. disclose optimizing the performance a 
system. Thus the combination of Robertson et al. with Blake et al. would have been obvious in 
order to optimize the system by optimizing the download time of a web page by taking into account 
the various parameters associated therewith. Therefore, the combination of Robertson et al. and 
Blake et al. meet the claim.) 

c) Consider claim 47, and as applied to claim 35 above, Robertson et al. as modified by 
Blake et al. clearly show and disclose, a computer readable medium encoded with a computer 
program product directiy loadable into a memory of at least one computer, the computer program 
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product including software code portions for performing the steps of claim 35 when the product is 
run on the at least one computer (Robertson; column 3 lines 55-64). 

8. Claims 34 and 44 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Robertson et al. (US Patent # US 6,973,490 Bl) in view of Blake et al. (US Patent # 6,067,412) 
in further view of Stoica et al. ("A Simple Hyperbolic Model for Communication in Parallel 
Processing Environments). 

a) Consider claims 34 and 44, and as applied to claims 33 and 43 above, Robertson et al. 
as modified by Blake et al. clearly show and disclose, the method and system of claims 33 and 43. 
However, Robertson et al. as modified by Blake et al. does not specifically disclose said second 
factor is a function of hyperbolic type. 

Stoica et al. show and disclose performance evaluation in communication networks, wherein 
a factor is a function of hyperbolic type (abstract, page 2 lines 12-26, page 3 lines 1 1-24). 

Therefore, it would have been obvious to one of ordinary skill in the art that the time the 
invention was made to incorporate using a hyperbolic function, as taught by, Stoica et al. into the 
system of Robertson et al. as modified by Blake et al. for the purpose of evaluating the performance 
(Stoica; abstract). 

Response to Arguments 

9. Applicant's arguments filed 16JUN2009 have been fully considered but they are not 
persuasive. 

In response to Applicant's argument that there is no suggestion to combine the references, 
the Examiner recognizes that obviousness can only be established by combining or modifying the 
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teachings of the prior art to produce the claimed invention where there is some teaching, suggestion, 
or motivation to do so found either in the references themselves or in the knowledge generally 
available to one of ordinary skill in the art. See In re Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 
1988)and In re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, Blake clearly 
discloses identifying changes to computer system resources to improve performance (Blake; 
abstract, column 1 lines 7-10). Spaid clearly discloses a Web site quality measurement system and 
method include logging visitor data and session data for a Web site viewing session established 
between a Web site visitor and a Web site having one or more Web site pages (Spaid; abstract, 
column 1 lines 7-8). 

One of ordinary skill in the art at the time the invention was made would have been 
motivated to combine the teachings of Spaid and Blake since both concern the performance 
evaluation systems and as such, both are with in the same environment. 

Therefore, it would have been obvious to one of ordinary skill in the art that the time the 
invention was made to incorporate performance evaluation or programs, as taught by, Spaid into the 
system of Blake for the purpose of evaluating the performance of a website composed of web pages 
(Spaid, abstract), thereby allowing the quality of the web pages to be measured. 

AppUcant argues that "Blake's disclosure is not related to a "method, implemented using a 
computer system, for evaluating download performance of web pages accessible via a network," as 
recited in claim 24. Furthermore, Blake does not teach or suggest, among other things, at least 
"defining a set of sample web pages [and] measuring said set of download performance parameters 
for said sample web pages," as recited in claim 24.", and Applicant argues that "Spaid fails to teach 
or suggest . . . "defining a set of sample web pages [and] measuring said set of download performance 
parameters for said sample web pages, " " and "Robertson fails to teach or suggest at least 
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Applicants' claimed "defining a set of sample web page, s [and] measuring said set of download 
performance parameters for said sample web pages, " " and "Garg fails to teach or suggest at least 
Applicants' claimed "defining a set of sample web pages [and] measuring said set of download 
performance parameters for said sample web pages," ." 

The Examiner respectfully disagrees; in response to Applicant's arguments against the 
references individually, one cannot show nonobviousness by attacking references individually where 
the rejections are based on combinations of references. See In re Keller, 642 1 .2d 413, 208 USPQ 871 
(CCPA 1981); In re Merck <& Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 1986). Blake clearly 
discloses identifying changes to computer system resources to improve performance (Blake; 
abstract, column 1 lines 7-10). Spaid clearly discloses a Web site quality measurement system and 
method include logging visitor data and session data for a Web site viewing session established 
between a Web site visitor and a Web site having one or more Web site pages (Spaid; abstract, 
column 1 lines 7-8). Furthermore, Blake in view of Spaid clearly disclose defining a set of sample 
web pages (a web site having one or more Web site pages)(Spaid; abstract, column 2 lines 54-61) 
[and] measuring said set of download performance parameters (Blake; abstract, column3 lines 48- 
53). Blake clearly discloses the performance evaluation based on measuring a set of performance 
parameters and Spaid clearly discloses defining a set of web pages and measuring the quality (i.e. 
performance) of those web pages. Therefore, Blake as modified by Spaid clearly discloses defining a 
set of sample web pages [and] measuring said set of download performance parameters for said 
sample web pages. 

Applicant argues ".. .there would not have boon any motivation for one of ordinary skill in 
the art to combine Blake, which is related to "determining a cost-effective configuration for a target 
computer system that executes a set of target computer program" (Blake, col. 3, lines 48-51), 
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with Spaid which is related to "measuring the quality of individual Web site visits for individual 
visitors" (Spaid, col. 2, lines 51-52). 

The Examiner respectfully disagrees; both Blake and Spaid are clearly directed toward 
performance evaluation systems. Blake clearly discloses identifying changes to computer system 
resources to improve performance (Blake; abstract, column 1 lines 7-10). Spaid clearly discloses a 
Web site quality measurement system and method include logging visitor data and session data for a 
Web site viewing session established between a Web site visitor and a Web site having one or more 
Web site pages (Spaid; abstract, column 1 lines 7-8). 

One of ordinary skill in the art at the time the invention was made would have been 
motivated to combine the teachings of Spaid and Blake since both concern the performance 
evaluation systems and as such, both are with in the same environment. 

Therefore, it would have been obvious to one of ordinary skill in the art that the time the 
invention was made to incorporate performance evaluation or programs, as taught by, Spaid into the 
system of Blake for the purpose of evaluating the performance of a website composed of web pages 
(Spaid, abstract), thereby allowing the quality of the web pages to be measured. 

Applicant argues "... that the Office Action's analysis of the prior art references and the 
suggested combination is clearly based on impermissible hindsight. " 

In response to Applicant's argument that the Examiner's conclusion of obviousness is based 
upon improper hindsight reasoning, it must be recognized that any judgment on obviousness is in a 
sense necessarily a reconstruction based upon hindsight reasoning. But so long as it takes into 
account only knowledge which was within the level of ordinary skill at the time the claimed 
invention was made, and does not include knowledge gleaned only from the Applicant's disclosure, 
such a reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 170 USPQ 209 (CCPA 1971). 
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Applicant argues that ". . .Robertson does not teach or suggest "evaluating the sum of at least 
one first factor determined analytically on the basis of network (b, X) and web page (n, d, h) 
parameters; and a second factor being a function of an optimisation parameter (X)," as recited in 
claim 33 (emphases added). Despite the Office Action's allegation that Blake discloses "a factor 
being a function of an optimization parameter (A,)" (Office Action, p. 12), with which Applicants do 
not necessarily agree, Blake still does not teach or suggest at least "evaluating the sum of at least one 
first factor determined analytically.., and a second factor... "as recited in claim 33 (emphases added). 

The Examiner respectfully disagrees; in response to applicant's arguments against the 
references individually, one cannot show nonobviousness by attacking references individually where 
the rejections are based on combinations of references. See In re Keller, 642 F.2d 413, 208 USPQ 871 
(CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 1986). Robertson clearly 
discloses evaluating the sum (column 4 lines 37-55) of at least one first factor determined 
analytically on the basis of network (b, X) and web page (n, d, h) parameters (Robertson; column 4 
lines 56-60 and column 5 lines 17-18). Blake clearly discloses a second factor being a function of an 
optimization parameter (X) (Blake; abstract, column 4 lines 56-61). Robertson clearly discloses 
determining a factor for the evaluation of performance based on network and web page parameters. 
Blake clearly discloses the optimization of a particular parameter. Therefore, the combination of 
Robertson and Blake clearly disclose the evaluating the sum of at least one first factor determined 
analytically on the basis of network (b, X) and web page (n, d, h) parameters; and a second factor 
being a function of an optimization parameter (X). 

Applicant's arguments with respect to claims 34 and 44 have been considered but are moot 
in view of the new ground(s) of rejection. 
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Conclusion 

10. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. 

> US 7,532,892 B2 

> US 2002/0194310 Al 

> US 2006/0031537 Al 

> US 6,651,099 Bl 

Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to DANIEL C. MURRAY whose telephone number is 571-270-1773. The 
examiner can normally be reached on Monday - Friday 0800-1700 EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Tonia Dollinger can be reached on (571) -272-41 70. The fax phone number for the organization 
where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR system, 
contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would like 
assistance from a USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/DCM/ 

Examiner, Art Unit 2443 
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/Tonia LM Dollinger/ 

Supervisory Patent Examiner, Art Unit 2443 



